Louisiana Law Review
Volume 78
Number 4 Spring 2018

Article 14

5-30-2018

Brainstorming Solutions to Rainstorms: State Liability for
Construction in Flood Zones
Derbigny Willis

Follow this and additional works at: https://digitalcommons.law.lsu.edu/lalrev
Part of the Law Commons

Repository Citation
Derbigny Willis, Brainstorming Solutions to Rainstorms: State Liability for Construction in Flood Zones, 78
La. L. Rev. (2018)
Available at: https://digitalcommons.law.lsu.edu/lalrev/vol78/iss4/14

This Comment is brought to you for free and open access by the Law Reviews and Journals at LSU Law Digital
Commons. It has been accepted for inclusion in Louisiana Law Review by an authorized editor of LSU Law Digital
Commons. For more information, please contact kreed25@lsu.edu.

Brainstorming Solutions to Rainstorms: State
Liability for Construction in Flood Zones
TABLE OF CONTENTS
Introduction ................................................................................ 1342
I.

Background ................................................................................ 1344
A. The Louisiana August 2016 Flood Explained ..................... 1345
B. The National Flood Insurance Program ............................... 1347
1. Mapping ........................................................................ 1349
2. Insurance ....................................................................... 1353
3. Regulations.................................................................... 1354
a. East Baton Rouge Parish as a Participating
Community ............................................................. 1356
b. Litigation Against the State of Louisiana ............... 1358

II.

The Consequences of Complacency with Inaction .................... 1360
A. Reasons to Exceed NFIP Requirements .............................. 1360
B. A Completed Flood Mitigation Project Could Have
Prevented August 2016 Flood Damage ............................... 1366
C. Public Misconceptions of Flood Risk .................................. 1369

III. Spectrum of Solutions ................................................................ 1372
A. Local Independent Duty to Exceed NFIP Minimum
Requirements ....................................................................... 1373
B. Proposed Legislation ........................................................... 1374
C. Federal Funding to Complete Flood Mitigation
Projects ................................................................................ 1375
Conclusion.................................................................................. 1376
Appendix A ................................................................................ 1377
Appendix B ................................................................................ 1378
Appendix C ................................................................................ 1379

1342

LOUISIANA LAW REVIEW

[Vol. 78

INTRODUCTION
In the middle of the night, a homeowner’s neighbors knocked on her
door, announcing that floodwater was lapping at her porch. By the time
she corralled her children and pets, the quickly rising water rushed into her
home. There was no time to collect or mourn her belongings as she ushered
her frightened children and pets into the neighbors’ motorboat, travelled to
dry land, found shelter, and contacted her family and friends to confirm their
safety. As chaos unfolded around her, she spared no thought for the financial
issues that would soon plague her.
Now, as she stands in the wreckage of her living room in Baton Rouge,
observing the musty smell and texture saturating her entire house and all of
its contents, she realizes that she alone bears the cost of all that the flood
destroyed. Her mortgage did not require flood insurance, and her house had
never flooded before. If only she had understood the flood risk posed by the
elevation of her house, she would have bought flood insurance. Days pass
before family, friends, and volunteers can remove affected possessions and
drywall. The pile of ruined materials in her front lawn is so high it blocks
her view of the street. Her pile of debris is one of thousands lining southeast
Louisiana streets.1
The Louisiana August 2016 flood is the most damaging national flood
event since Superstorm Sandy in 2012—affecting nearly 190,000 occupied
houses and more than 6,000 businesses and 500,000 people.2 The historic
flood occurred because floodplain development blocked rainfall drainage of
the Amite and Comite Rivers into Lake Maurepas, causing backwater
Copyright 2018, by DERBIGNY WILLIS.
1. Baton Rouge Area Chamber (“BRAC”) estimated that in East Baton
Rouge Parish, more than 110,000 homes and 2,055 businesses are located in flood
areas with 32,857 housing units located within flooded areas. In Livingston
Parish, BRAC estimates 48,827 housing units are located in flooded areas.
BRAC’s Preliminary Analysis of Potential Magnitude of Flooding’s Impact on the
Baton Rouge Region, BATON ROUGE AREA CHAMBER, http://src.bna.com/hVO
(last visited Feb. 15, 2018) [https://perma.cc/Q98P-3SBL].
2. Billion-Dollar Weather & Climate Disasters: Table of Events, NAT’L
OCEANIC & ATMOSPHERIC ADMIN., https://www.ncdc.noaa.gov/billions/events (last
visited Feb. 15, 2018) [https://perma.cc/NNV5-DEHE]; see also Drew Broach, How
Many Houses, People Flooded in Louisiana?, TIMES-PICAYUNE (Aug. 22, 2016),
http://www.nola.com/weather/index.ssf/2016/08/how_many_people_houses_were
_fl.html [https://perma.cc/7J8H-N4DH]; see also Residential, Commercial Damage
from August Louisiana Flood Estimated at $8.7B, INS. J. W. MAG. (Sept. 19, 2016),
http://www.insurancejournal.com/magazines/features/2016/09/19/426341.htm
(stating the flood affected “more than 6,000 businesses in 22 affected parishes”)
[https://perma.cc/V749-BUJ7].
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flooding3 into residential and commercial areas in Louisiana.4 The mayor of
Walker, Louisiana brought suit against the State of Louisiana and the
Department of Transportation and Development, alleging that the recent
expansion of Interstate 12 caused the flooding by blocking drainage.5
Responses to the flood reveal strengths and shortcomings of Louisiana
communities. For instance, Louisiana residents’ immediate responses to the
flood, such as the aid of the Cajun Navy6 and private shelters like Celtic
Studios,7 exemplify the resilient morale of Louisiana communities; the
lawsuit against the State of Louisiana and the publicly held misconceptions

3. Backwater flooding is, in “hydrologic terms, upstream flooding caused by
downstream conditions such as channel restriction and/or high flow in a
downstream confluence stream.” Nat’l Weather Service, Glossary: Backwater
flooding, NAT’L OCEANIC & ATMOSPHERIC ADMIN., http://forecast.weather.gov
/glossary.php?word=backwater%20flooding (last visited Feb. 15, 2018) [https://per
ma.cc/38ZL-YP4U].
4. Professor Ed Richards: Louisiana Floods, THE LEGAL EASE (Sept. 14,
2016, 38:49), http://lawreview.law.lsu.edu/podcast/ (discussing how floodplain
development generally affects floodwater drainage) [https://perma.cc/XZ6U8RNX]. See Broach, supra note 2 (stating the flood affected “as many as 188,729
occupied houses and 507,495 people”).
5. Terry Jones, Walker Mayor Says DOTD, Barrier Wall Responsible for
Town’s Flooding, Threatens Lawsuit, ADVOCATE (Aug. 25, 2016), http://www.the
advocate.com/louisiana_flood_2016/article_59c52500-6a28-11e6-af6e-877659a40
ce5.html [https://perma.cc/5AHS-ALCE] (discussing a threatened lawsuit); see also
Noell W. Evans, City of Walker, Others Sue the State of Louisiana over Flooding
Destruction, LA. RECORD (Jan. 19, 2017), http://louisianarecord.com/stories/511
074319-city-of-walker-others-sue-the-state-of-louisiana-over-flooding-destruction
[https://perma.cc/7ZNW-4ZNX] (discussing details of the litigation).
6. “Cajun Navy” refers to volunteers—typically Louisiana citizens—patrolling in
jon boats, motorboats, and canoes rescuing Louisiana flood victims. Steve Visser,
Amanda Jackson, Holly Yan & Rosa Flores, Louisiana Flooding: ‘Cajun Navy’
Answers Call for Volunteers, CNN (Aug. 18, 2016, 10:20 AM), http://www.cnn
.com/2016/08/16/us/louisiana-flooding/ [https://perma.cc/C6C7-ZPSL].
7. Celtic Studios has been used for filming productions such as 20th Century
Fox’s Fantastic Four superhero film and Summit’s The Twilight Saga installments of
Breaking Dawn – Part 1 and Breaking Dawn – Part 2. Celtic Studios’s 150,000 square
feet of stage space “was crammed to capacity by midnight [on August 14, 2016]. . . .
The Celtic Media Centre has become the epicenter for re-joining family members and
getting help to the victims of the flooding.” Anita Busch, Baton Rouge’s Premier
Production Facility Becomes Haven for Louisiana Flood Victims, CELTIC STUDIOS
(Aug. 15, 2016), http://www.celticmediacentre.com/hot_topics/news/baton_rouges
_premier_production_facility_becomes_haven_for_louisiana_flood [https://perma.cc
/TGD5-4UHX].
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about flood risk highlight long-term development issues in Louisiana flood
zones that short-term responses cannot cure.
To resolve these issues, Louisiana local8 governments must adopt
mechanisms to protect properties from flood risk and encourage homeowners
to become more resilient against flood risk by purchasing flood insurance.
This Comment seeks to eradicate public misconceptions regarding flood risk
by clarifying flood terminology critical to understanding current legal and
policy issues. Part I explains state and federal roles in flood mapping, flood
insurance, and regulations in flood zones,9 examines the East Baton Rouge
Parish Metropolitan Council’s amended building code in response to the
August 2016 flood, and discusses current litigation against the State of
Louisiana alleging that construction exacerbated August 2016 flood
damages.10 Part II analyzes issues that expose properties to flood risk,
including local governments’ failure to exceed federal regulations for
floodplain management, incomplete flood mitigation projects, and public
misconceptions about flood risk. Part III proposes solutions via local, state,
and congressional action, ultimately advocating that Louisiana residents in
any flood zone purchase flood insurance, irrespective of flood zone
categorizations.
I. BACKGROUND
In the aftermath of recovery from the August 2016 flooding,
homeowners and politicians are uncertain as to which unit of government is

8. The term “local” includes, but is not limited to, county, municipality, city,
or town. 42 U.S.C. § 5122(8) (2018).
9. STATE OF LA., DEP’T OF TRANSP. & DEV. & OFFICE OF PUB. WORKS &
INTERMODAL TRANSP., LA. FLOODPLAIN MGMT. DESK REFERENCE 4–9 (La. Bond
Assocs. eds., 2008), http://wwwsp.dotd.la.gov/Inside_LaDOTD/Divisions/Engineer
ing/Public_Works/NFIP/Misc%20Documents/2008_Desk_Ref.pdf (“‘Flood plain
management regulations’ means zoning ordinances, subdivision regulations, building
codes, health regulations, special purpose ordinances . . . and other applications of
police power.”) [https://perma.cc/AR9T-EFMU].
10. This Comment focuses on property owned by private individuals and not
state-owned constructions because state buildings are exempt from local building
code requirements and, instead, must comply with State Fire Marshal
requirements. Telephone Interview with Jerry Klier, Project Manager, Dep’t of
Pub. Works, GEC, Inc. (Sept. 27, 2016). Flood insurance is not required on any
state-owned property that is covered if the Administrator is satisfied that the
property is adequately self-insured. 42 U.S.C. § 4012a(c)(1).
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culpable for construction in flood zones.11 Examining government liability
for construction in flood zones necessitates an understanding of federal
and state roles in flood mapping, flood insurance, and regulations. In turn,
understanding federal and state roles in flood zones requires
comprehension of flood terms or jargon, flood risk, and the scientific and
statistical reality of extreme rainfall and flooding.
A. The Louisiana August 2016 Flood Explained
In August 2016, a slow-moving, low-pressure storm brought extreme,
unceasing rainfall to southeast Louisiana over the course of a 48-hour
period.12 The National Oceanic and Atmospheric Administration
(“NOAA”) reported the highest rainfall total near Watson, Louisiana:
31.39 inches.13 NOAA reported other localized maximums in Louisiana of
24.75 inches near Denham Springs, 21.60 inches in Lafayette, and 19.14
inches in Baton Rouge.14 The total rainfall across southeast Louisiana
equated to more than four trillion gallons of water—enough to fill six
million Olympic-sized swimming pools.15 The flood resulted in 13 deaths,
entire cities submerged in water, and flood damages estimated at $10
billion.16 President Barack Obama declared 12 parishes in Louisiana as
11. Steve Hardy, Insurance Concerns: Half the Flooded East Baton Rouge
Homes Not in ‘High Risk’ Areas, ADVOCATE (Aug. 25, 2016), http://www.the
advocate.com/louisiana_flood_2016/article_58886b9a-6b02-11e6-9557-cfdf7ce
00cf7.html [https://perma.cc/2XFQ-T2G7]; see also Stephanie Grace, Grace
Notes: So Far, Federal Response to Louisiana Flood is on the Mark, ADVOCATE
(Aug. 19, 2016), http://www.theadvocate.com/baton_rouge/opinion/Stephanie
_grace/article_7b906ea8-6625-11e6-b74b-475b8c2d6a05.html (focusing entirely
on the federal government’s response to the August 2016 flood and discussing the
history of federal and state governments reciprocally laying blame on each other
for events during Hurricane Katrina) [https://perma.cc/VA3F-MCGN].
12. Historic August 2016 Flooding in Louisiana After 2+ Feet of Rain Sends
Rivers to Record Levels (RECAP), WEATHER CHANNEL (Aug. 16, 2016, 7:32 AM),
https://weather.com/forecast/regional/news/rain-flood-threat-south-mississippi-ohiovalley [https://perma.cc/EYJ5-DGKZ].
13. For the Storm Summary Message reported by the NOAA, see Storm
Summary Message, WEATHER PREDICTION CTR. (Aug. 16, 2016), http://www
.wpc.ncep.noaa.gov/winter_storm_summaries/2016/storm15/stormsum_18.html
[https://perma.cc/GJ5C-Q9GW].
14. Id.
15. WEATHER CHANNEL, supra note 12. This amount is also enough indoor
water usage for the New Orleans population for 320 years. Id.
16. NAT’L OCEANIC & ATMOSPHERIC ADMIN., supra note 2; see also Tom Di
Liberto, August 2016 Extreme Rain and Floods along the Gulf Coast, CLIMATE
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major disaster areas.17 At least 80% of the affected housing units were
located outside the 100-year floodplain where flood insurance is not
required and, thus, lacked flood insurance.18 By August 23, 2016, the
Federal Emergency Management Agency (“FEMA”) reported providing
$127 million in financial assistance to Louisiana disaster survivors and
communities as part of the overall recovery process.19
Heavy development20 of roads, subdivisions, and commercial
construction in the Amite and Comite River watersheds exacerbated flood
damages.21 Generally, floodplain development “obstructs flood flows,
backing up floodwaters onto upstream and adjacent properties. It reduces
the floodplain’s ability to store excess water, sending more water
downstream and causing floods to rise to higher levels and flow at higher
velocities.”22 In Louisiana, floodplain development increased and
accelerated storm runoff and impeded flow of the Amite and Comite Rivers
discharging into Lake Maurepas.23 As the rivers swelled, backwaters24
flowed upstream of the tributary bayous and drainage ditches, such that

(Aug. 19, 2016), https://www.climate.gov/news-features/event-tracker/august2016-extreme-rain-and-floods-along-gulf-coast [https://perma.cc/3L5Z-LJCN]
(narrating the August 2016 flood and its devastating consequences).
17. “‘Major disaster’ means any natural catastrophe . . . or, regardless of cause,
any fire, flood, or explosion, in any part of the United States, which in the
determination of the President causes damage of sufficient severity and magnitude to
warrant major disaster . . . .” 42 U.S.C. § 5122(2) (2018). See Liberto, supra note 16.
18. INS. J. W. MAGAZINE, supra note 2.
19. Press Release, Federal Support for Louisiana Continues, $127 Million in
Financial Assistance Provided to Louisiana Flood Survivors So Far, FEMA
(Aug. 23, 2016), https://www.fema.gov/news-release/2016/08/23/federal-support
-louisiana-continues-127-million-financial-assistance [https://perma.cc/CB5W-Z
C9F]. In addition, FEMA has already provided $383 million to reimburse local
governments for costs related to removal and emergency responses activities, $69
million to repair or replace infrastructure, and $97 million to remove debris, make
repairs to, and replace materials at schools. Id.
20. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 4–8
(“‘Development’ means any man-made change to improved or unimproved real
estate, including but not limited to buildings or other structures[.]”).
21. Id. at 2–1 (“Development alters the floodplain and the dynamics of
flooding . . . [and] can have an adverse impact on the watershed (where the water
comes from), riverine floodplains (where it goes), and coastal shorelines.”).
22. Id. at 2–12.
23. Backwater Flooding in Baton Rouge, USGS (Aug. 19, 2016), https://www
.usgs.gov/news/backwater-flooding-baton-rouge [https://perma.cc/3Z2D-U9TQ].
24. See NAT’L OCEANIC & ATMOSPHERIC ADMIN., supra note 3.
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these drainage-ways reversed flow and flooded thousands of homes long
after rainfall ceased.25
B. The National Flood Insurance Program
FEMA plays a greater role in regulating flood zones than providing
short-term aid to major disaster areas and grants to disaster survivors.26 A
division of FEMA, the Federal Insurance and Mitigation Administration
(“FIMA”), manages the National Flood Insurance Program (“NFIP”).27
Before the institution of the NFIP, the private insurance industry provided
flood insurance, and maps detailing flood risk for specific geographic
areas were virtually non-existent.28 Without maps, homeowners did not
know the exact level of flood risk their properties faced, although the cost
of insurance indicated risk with private insurance.29 Only homeowners
aware of significant flood risk to their property wanted to purchase flood
insurance.30 Significant flood risk meant the premiums necessary to cover
flood losses would be high and deter other homeowners from purchasing
flood insurance.31 Without a national requirement for flood insurance
purchases in flood zones, homeowners self-selected their flood insurance
purchases. The self-selection process and ignorance of flood risk led to a
waning number of flood insurance applicants over time and caused further
premium increases.32 This cycle was one of several factors that led to the
withdrawal of the private insurance industry from the flood insurance

25. Id.
26. See 42 U.S.C. § 5122(2) (2018); THE LEGAL EASE, supra note 4, at 49:20.
27. Federal Insurance & Mitigation Administration, FEMA, https://www.fema
.gov/what-mitigation/federal-insurance-mitigation-administration (last visited Mar.
24, 2017) [https://perma.cc/K5GV-MG8U]. See JARED BROWN, CONG. RESEARCH
SERV., R44593, INTRODUCTION TO FEMA’S NAT’L FLOOD INS. PROGRAM (NFIP)
7-5700 Summary (2016); see also Oliver Houck, Comment, Rising Water: The
National Flood Insurance Program and Louisiana, 60 TUL. L. REV. 61, 73 (1986)
(examining the operation and implementation of the NFIP).
28. Ernest B. Abbott, Floods, Flood Insurance, Litigation, Politics–and
Catastrophe: The National Flood Insurance Program, 1 SEA GRANT LAW &
POL’Y J. 129, 131 (June 2008).
29. Id. at 129, 131–32. Congress created the federal flood insurance industry
in 1968. BROWN, supra note 27.
30. Abbott, supra note 28, at 129, 131–32.
31. Id. at 129, 132.
32. Id.
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market and the congressional establishment of the NFIP in 1968.33 Now,
standard property insurance coverages typically exclude property losses
caused by rising water damages, including flood waters.34
The cornerstone of the NFIP is a mutual agreement of mapping,
insurance, and regulations between the federal government and
communities.35 The NFIP makes federally guaranteed flood insurance
available to individuals and businesses in communities that agree to adopt
a flood map created by FEMA36 and enact floodplain management
regulations to reduce future flood damages.37 Therefore, the NFIP’s
success in protecting homeowners from flood risk depends on FEMA’s
flood mapping and community regulation.38
This federal-state relationship is widely misunderstood.39 Many
people mistakenly attribute authority to FEMA that belongs to the local
governments of participating communities.40 For instance, a local
government, not FEMA, can lower flood risk and flood insurance
premiums for its community by exceeding the minimum required NFIP
standards for construction in flood zones.41 Contrary to public opinion, the
most control FEMA exerts over construction in a flood zone is requiring
flood insurance for mortgages provided by a federally approved lender.42
Only homeowners who require a mortgage from a federal sponsor are
forced to purchase flood insurance.43 Homeowners who can afford a home
without a mortgage or who obtain a mortgage from a non-federal sponsor
exercise discretion in buying flood insurance.44 Therefore, although the
33. National Flood Insurance Act of 1968, Pub. L. No. 90-448, § 1302, 82
Stat. 572 (Aug. 1, 1968) (codified as amended at 42 U.S.C. §§ 4001–31 (2018)).
Abbott, supra note 28, at 129, 132; see also 42 U.S.C. § 4001(b) (2018).
34. WILLIAM SHELBY MCKENZIE & H. ALSTON JOHNSON III, INSURANCE
LAW & PRACTICE § 10:14, in 15 LOUISIANA CIVIL LAW TREATISE (4th ed. 2006).
35. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 3–6.
36. BROWN, supra note 27.
37. Houck, supra note 27, at 64; see also LA. FLOODPLAIN MGMT DESK
REFERENCE, supra note 9, at 3–6 (providing that regulations is one part of the
NFIP: “There are three basic parts to the NFIP—mapping, insurance, and
regulations. These three parts are interconnected and mutually supportive.”).
38. Houck, supra note 27, at 61, 73.
39. Grace, supra note 11 (focusing entirely on the federal government’s response
to the August 2016 flood and discussing the history of federal and state governments
reciprocally laying blame on each other for events during Hurricane Katrina).
40. Id.
41. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 3–13.
42. 42 U.S.C. § 4012a(b) (2018).
43. Id.
44. Id.
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public generally looks to FEMA to provide financial aid and bear
responsibility for construction in flood zones after a massive flood event,
local governments’ zoning laws control construction and a community’s
resilience to flooding.45
1. Mapping
The public may misattribute liability for construction in flood zones
to FEMA as a result of FEMA’s overt involvement in flood mapping. The
National Flood Insurance Act of 1968 and the Flood Disaster Protection
Act of 1973 authorize Flood Insurance Study (“FIS”) reports.46 FEMA
defines an FIS as “a compilation and presentation of flood risk data for
specific watercourses, lakes, and coastal flood hazard areas within a
community.”47 When the United States Army Corps of Engineers
(“USACE”) or contract engineers complete a flood study, engineers
assemble the information and maps into a FIS report.48
FIS reports provide Flood Insurance Rate Maps (“FIRMs”) for the
purpose of flood insurance ratings and floodplain management
applications of different parishes.49 A FIRM is the “official map of a
community on which FEMA has delineated both the special hazard areas
and the risk premium zones applicable to the community.”50 FIRMs
contain detailed floodplain elevation data in flood profiles and
delineations of floodplain boundaries to assist communities in developing
floodplain management programs.51 FEMA has developed a floodplain
map and flood hazard data for most communities in the United States,
which are used differently by communities, insurance agents, and
federally sponsored lenders.52 For example, communities use flood maps
and data “as the basis for regulating new floodprone construction.” 53

45. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 3–13.
46. FED. EMERGENCY MGMT. AGENCY, FLOOD INS. STUDY NO. 22033CV000B,
EAST BATON ROUGE PARISH, LOUISIANA 1 (2012) [hereinafter FEMA STUDY].
47. Flood Insurance Study, FEMA, https://www.fema.gov/flood-insurancestudy (last visited Feb. 16, 2016) [https://perma.cc/GT4K-GMPZ].
48. Id.
49. FEMA STUDY, supra note 46, at 34.
50. Flood Insurance Rate Map (FIRM), FEMA, https://www.fema.gov/floodinsurance-rate-map-firm (last visited Feb. 15, 2018) [https://perma.cc/9FLK-YB6G].
51. FEMA STUDY, supra note 46, at 24; see also Flood Insurance Study,
supra note 47 (defining a FIS).
52. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 3–6.
53. Id.
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Insurance agents use maps and data to rate flood insurance policies.54
Federally sponsored lenders use maps and data to determine when flood
insurance must be purchased as a condition of a loan or financial
assistance.55
Base Flood Elevations (“BFEs”) are shown on FIRMs and defined as
“the computed elevation[s] to which floodwater is anticipated to rise
during the base flood.”56 The BFE is the regulatory requirement for the
elevation or floodproofing57 of structures.58 The relationship between the
BFE and a structure’s elevation determines a homeowner’s flood
insurance premium.59 For example, the elevation assigned for the 100-year
flood elevation is at base flood.60 Therefore, accurate FIRMs are a crucial
aspect of the NFIP.61
The FEMA Administrator can require that FIRMs be updated according
to the Administrator’s independent determination or upon community
request.62 Although Congress authorizes $400 million annually to the
54. Id.
55. Id.
56. Base Flood Elevation, FEMA, https://www.fema.gov/base-floodelevation (last visited Feb. 15, 2018) [https://perma.cc/SB6Y-SPMW]. Base
flooding means
[t]he flood having a one percent chance of being equaled or exceeded in
any given year. This is the regulatory standard also referred to as the
“100-year flood.” The base flood is the national standard used by the
National Flood Insurance Program (NFIP) and all federal agencies for
the purposes of requiring the purchase of flood insurance and regulating
new development. Base Flood Elevations (BFEs) are typically shown on
Flood Insurance Rate Maps (FIRMs).
Base Flood, FEMA, https://www.fema.gov/base-flood (last visited Feb. 15, 2018)
[https://perma.cc/5VWG-KSMG].
57. Floodproofing, FEMA, https://www.fema.gov/floodproofing (last visited
Feb. 15, 2018) (“Any combination of structural and non-structural additions,
changes, or adjustments to structures which reduce or eliminate flood damage to
real estate or improved real property, water and sanitary facilities, structures and
their contents.”) [https://perma.cc/39F4-C8T8].
58. Base Flood Elevation, supra note 56.
59. Id.
60. Klier, supra note 10.
61. See generally FEMA STUDY, supra note 46.
62. 42 U.S.C. § 4101b (2018). Section 4101b(e) provides how FEMA
responds to a community requesting updated flood maps:
Upon the adoption by the Administrator of any recommendation by the
Technical Mapping Advisory Council for reviewing, updating, or
maintaining National Flood Insurance Program rate maps in accordance
with this section, a community that believes that its flood insurance rates
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Administrator to implement the National Flood Mapping Program, 63
FEMA Administrator William Craig Fugate confirmed that the August
2016 flood would not cause FEMA to revisit its flood maps.64 Louisiana
Governor John Bel Edwards regarded this confirmation as “a very welcome
statement” in a letter to President Obama requesting federal assistance.65
Governor Edwards appears to assume that unchanged Louisiana flood maps
will help homeowners rebuild homes faster.66 Although the mapping
programs require assessment every five years to determine where FIRMs
reflect current, not future, flood risk, the assessment does not require a new
map every five years.67 The Administrator reviews and updates any
floodplain areas and flood-risk zones on flood maps according to his own
determination or upon a state or local government request if sufficient
technical data justifies the request and the unit of government making the
request agrees to provide the amount of funds the Administrator determines
is necessary.68 Typography changes, pervious surface changes, and better
climate data justify the five-year revision cycle.69 The decision to update or
change a FIRM, however, indicates one of the following justifications: (1)
population growth; (2) better historical climate information; and/or (3)
better technology.70 Therefore, if the decision not to update FIRMs in
response to the August 2016 flood is erroneous, at least reassessment of
FIRMs is inevitable.
in effect prior to adoption would be affected by the adoption of such
recommendation may submit a request for an update of its rate maps,
which may be considered at the Administrator's sole discretion. The
Administrator shall establish a protocol for the evaluation of such
community map update requests.
Id. $400 million is authorized to be appropriated to the Administrator to carry out
the National Flood Mapping Program for each of the fiscal years between 2013
and 2017. § 4101b(f).
63. This amount is limited to fiscal years 2013 through 2017. § 4101b(f).
64. Letter from Governor John Bel Edwards to President Barack Obama (Aug. 23,
2016), http://www.wbrz.com/files/obamaltr2016-08-23-flood-recovery.pdf (containing
Louisiana Major Disaster request) [https://perma.cc/4JC8-S3UB].
65. Id.
66. Id.
67. Telephone interview with Paul Huang, Deputy Assistant Administrator
of Federal Emergency Management Agency (Dec. 16, 2016). The Administrator
shall assess the need to revise and update flood maps at least once during each
five-year period—the first such period began in 1994—based on the analysis of
all natural hazard affecting flood risks. § 4101(e).
68. § 4101(f).
69. Huang, supra note 67.
70. Id.
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Understanding state liability for construction in different flood zones
necessitates understanding flood risk zones more than the average
Louisiana homeowner who differentiates between flood zones only
according to whether mortgages require flood insurance.71 FIRMs
designate flood insurance risk zones primarily for flood insurance
applications, but “the zone differentiation can be very helpful for other
floodplain management purposes.”72 The NFIP requires a mandatory flood
insurance purchase according to these zone designations.73 For example,
borrowers whose loans are secured by buildings in risk-prone areas are
required to purchase flood insurance only if the building is located in a
Special Flood Hazard Area (“SFHA”), as designated on a FIRM.74 A
SFHA is the 100-year flood zone—the land subject to a one-percent or
greater chance of flooding in any given year.75 Zones A and AE are
designated on FIRMs as SFHAs because those zones correspond to the
100-year floodplains. Zone X is not a SFHA because Zone X corresponds
to areas outside and within the 500-year floodplain.76 Therefore, flood
insurance is required for buildings in Zones A and AE but not Zone X.77
Each zone corresponds to floodplains according to different
methods.78 Zone A is determined by approximate methods and Zone AE
by detailed methods.79 Because detailed hydraulic analyses are not
performed for areas in Zone A, no BFEs or base flood depths are shown

71. Hardy, supra note 11 (“Anyone may buy flood insurance from the
government, but most people just look to see if they live in a high-risk flood zone
and will be required by their lenders to have a flood policy.”).
72. FEMA STUDY, supra note 46, at 33–34; see also LA FLOODPLAIN MGMT.
DESK REFERENCE, supra note 9, at 8–8 (providing a figure of the common zones
and how they differ).
73. PETER S. TITLE, 2 LA. PRAC. REAL EST. § 20:18 (2d ed. 2015), https://1.next
.westlaw.com/Document/Ifcb18c2a6fdd11d9818ee6a2b9a7da75/View/FullText.ht
ml?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitati
on=2+La.+Prac.+Real.+Est.+20%3a18+(2d+ed.) [https://perma.cc/Z684-JEUY].
74. A Special Flood Hazard Area is “a flood zone designated as ‘A’ or ‘V’
by the Federal Insurance Administration flood hazard boundary map.” Id.
75. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 4–7.
76. FEMA STUDY, supra note 46, at 33. The Zones A, AE, and X represent
simplified flood zone designations for the redesigned format of FIRMs introduced
in 1985. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 8–12.
77. A Special Flood Hazard Area is “a flood zone designated as ‘A’ or ‘V’
by the Federal Insurance Administration flood hazard boundary map.” TITLE,
supra note 73.
78. FEMA STUDY, supra note 46, at 33.
79. Id.
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within Zone A.80 For Zone AE, “whole-foot BFEs derive from the detailed
hydraulic analyses are shown at selected intervals” even though flood
elevations are more accurate and can usually be determined to the tenth of
a foot.81 Zone X corresponds to the 500-year floodplains, the 100-year
floodplain where average depths are less than one foot, the 100-year
floodplain where the contributing drainage area is less than one square
mile, and areas protected from a 100-year flood by levees.82 No BFEs or
base flood depths are shown within Zone X.83
2. Insurance
The public may misattribute responsibility to FEMA for construction
in flood zones as a result of FEMA’s role in providing flood insurance.
The FEMA Administrator—William Craig Fugate in August 2016—
oversees the NFIP and determines the scope of flood insurance coverage
in local communities.84 The Administrator prioritizes making flood
insurance available to cover residential, religious, and small business
properties.85 FEMA only mandates purchasing flood insurance for
properties that are both financed by mortgages from federally approved
lenders and located in the SFHA.86 Therefore, purchasing flood insurance
is not required for properties outside the 100-year floodplain or properties
inside the 100-year floodplain not secured by federally sponsored
mortgage financing.87 Although the NFIP only mandates purchasing flood
insurance in this limited circumstance, any homeowner can purchase flood
insurance to cover any building located in a participating community—
regardless of whether the building is located in a mapped floodplain.88
The NFIP differentiates between buildings that pre-date the FIRM and
buildings built after the flood hazard became public on the FIRM.89 “Pre80. Id.
81. Id. See LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 8–9.
82. FEMA STUDY, supra note 46, at 33.
83. Id.
84. Witness Biography for W. Craig Fugate, Adminstrator, FEMA, U.S. DEP’T
OF HOMELAND SECURITY, http://docs.house.gov/meetings/AP/AP15/20150423/103
349/HHRG-114-AP15-Bio-FugateW-20150423.pdf (last visited Apr. 18, 2018)
[https://perma.cc/T3K5-DWLW].
85. 42 U.S.C. § 4012(a) (2018). The Administrator can extend the flood insurance
program to other properties when he determines an extension is feasible. § 4012(b).
86. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 5–10.
87. See id.
88. Id. at 3–7. For mandatory flood insurance purchase requirement in
Special Flood Hazard Areas, see id. at 5–10.
89. Id. at 3–6.
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FIRMs” represent existing structures and “post-FIRMs” refer to
construction after the FIRM was effective.90 The NFIP subsidizes flood
insurance premiums for pre-FIRM buildings, which means that owners of
pre-FIRM buildings do not pay rates based on the true risk to which the
building is exposed.91 The flood insurance premium of post-FIRM
development, although it is still subsidized, is determined by how well that
development is protected from the mapped flood hazard.92 Therefore,
NFIP insurance coverage—and regulations—depend on the accuracy and
utility of FIRMs.93
3. Regulations
The floodplain management regulations that the NFIP requires local
governments to adopt are the minimum requirements.94 The NFIP
encourages communities to adopt and enforce additional or more restrictive
rules to better protect properties from local flooding conditions.95 For
example, the NFIP’s Community Rating System (“CRS”) is a voluntary
incentive program that provides discounts in flood insurance premiums for
buildings in communities that exceed the minimum NFIP requirements.96
Any community that participates in the NFIP can apply to join CRS.97 CRS
communities represent only five percent of more than 22,000 communities
participating in the NFIP.98 In communities where floodplain management
regulations govern construction more stringently than the minimum NFIP
requirements, the stringent regulations control,99 resulting in discounted
premium rates for flood insurance policyholders in those communities.100
90. Id.
91. Id. at 3–7.
92. Id.
93. Id. at 3–6.
94. Id. at 3–8.
95. Id. (“[R]egulations must include effective enforcement provisions.”).
96. Id. at 3–13. For discount premium calculations and CRS newsletters, see
National Flood Insurance Program Community Rating System, FEMA,
https://www.fema.gov/national-flood-insurance-program-community-ratingsystem (last visited Feb. 15, 2018) [https://perma.cc/3PCX-T2W5].
97. Telephone Interview with Carey Chauvin, Interim Assistant Chief
Admin. Officer, Dep’t of Pub. Works (Sept. 30, 2016).
98. Community Rating System Fact Sheet, FEMA, https://www.fema.gov
/media-library-data/1507029324530-082938e6607d4d9eba4004890dbad39c/NFIP
_CRS_Fact_Sheet_2017_508OK.pdf (last visited Feb. 15, 2018) [https://perma.cc
/R2SS-PLVE].
99. FEMA STUDY, supra note 46, at 1.
100. Chauvin, supra note 97.
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Exceeding the minimum NFIP requirements better protects residents from
the dangers and damages of flooding.101 Even if a community adopts more
stringent regulations than the NFIP regulations, however, stringent
regulations may be “controversial and difficult to enforce.”102
The federal government indirectly controls local communities’ zoning
laws through the spending power.103 Communities have to meet the
conditions for participation to be eligible for federal flood insurance.104
Community participation in the NFIP is voluntary, but FEMA withholds
federal flood insurance and financial assistance to mitigate flood damages
from non-participating communities.105 Because maintaining the NFIP
floodplain regulations is a prerequisite to qualifying for the NFIP, severe
consequences exist for non-complying participating communities.106 For
example, the NFIP can suspend a community, place a community on
probation,107 or bar residents in non-complying participating communities
from purchasing NFIP flood insurance.108
To encourage community participation and compliance, the NFIP
provides other incentives for measures reducing the risk of flood damage
that exceed the Administrator’s criteria for land management and use.109
These incentives include providing studies and investigations, developing
comprehensive criteria to encourage adoption of adequate state and local
measures, and informing property owners about how the implementation
of alternative mitigation methods may reduce risk premium rates for flood
insurance.110 Adequate state and local measures constrict the development
101. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 3–8. See 44
C.F.R. § 59.2(b) (2018) (“[R]egulations must include effective enforcement
provisions.”).
102. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 3–8.
103. 44 C.F.R. § 78.4(b) (2018).
104. Id.
105. Id.
106. BROWN, supra note 27, at 18–19. For an extensive list of sanctions the NFIP
may impose, see LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 3–15.
107. BROWN, supra note 27, at 18.
108. Id. at 19. 42 U.S.C. § 4106(a) (2018) provides the following prohibition
against federal approval of financial assistance:
No federal officer or agency shall approve any financial assistance for
acquisition or construction purposes on and after July 1, 1975, for use in
any area that has been identified by the Administrator as an area having
special flood hazards unless the community in which such area is situated
is then participating in the national flood insurance program.
109. 42 U.S.C. § 4022(a)(2)(b)(2). For the Administrator’s criteria for land
management and use, see 42 U.S.C. § 4102.
110. § 4022(a)(2)(b)(2).
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of land exposed to flood damage, guide the development of proposed
construction away from locations posing flood hazards, reduce damage
caused by flood, and improve long-range land management and
development of floodplains.111 Properties violating local regulations that
are intended to discourage or otherwise constrict land development or
occupancy in flood-prone areas cannot receive federal flood insurance.112
Thus, a community’s floodplain regulations powerfully influence
protection from flood risk and flood insurance access and benefits.113
a. East Baton Rouge Parish as a Participating Community
Not surprisingly, because of Louisiana’s topography, Louisiana has
the highest per capita rate of flood insurance claims in the United States.114
The Louisiana Legislature mandates the NFIP for all parishes and
municipalities that engage in projects for local flood protection involving
federal assistance.115 All parishes and municipalities in Louisiana possess
the authority to adopt zoning and land use regulations necessary to comply
with the NFIP.116 Parishes and municipalities also can provide standards
to effectively enforce provisions for the use and occupancy of flood
zones.117 The authority to enforce regulations is limited insofar as it is
necessary for a parish to exercise such authority to qualify for the National
Flood Insurance Act.118
East Baton Rouge Parish, like other communities in Louisiana,
participates in the NFIP.119 In addition to the NFIP’s minimum
requirements, East Baton Rouge enforces additional requirements—the
most restrictive of which requires that construction be elevated to one foot
above the following categories: (1) base flood; (2) inundation; (3) street

111. § 4102(c).
112. 42 U.S.C. § 4023.
113. See § 4102(c) (detailing how community regulations can protect
homeowners from flood risk in myriad ways); see also § 4106(a) (limiting nonparticipating communities from receiving flood insurance).
114. THE LEGAL EASE, supra note 4.
115. LA. REV. STAT. § 38:84(D) (2018).
116. See generally § 38:84. Only local parishes and various municipalities
throughout Louisiana can enact necessary regulations to comply with the National
Flood Insurance Program. Other political subdivisions such as Levee Districts,
Drainage Districts, and Soil and Conservation Districts, are excluded from
enacting power. Gloria M. Jimenez, 78 Op. La. Atty. Gen. 1070 (1979).
117. LA. REV. STAT. § 33:1236(38)(a).
118. § 33:1236(38)(b).
119. Chauvin, supra note 97.
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center line; and (4) nearest manhole.120 These elevation requirements
protect East Baton Rouge Parish property and residents, as well as notify
residents of flood risk when building new constructions, and result in a
15% discount in insurance rates for East Baton Rouge Parish residents.121
The August 2016 flood presented the East Baton Rouge Metropolitan
Council with the opportunity to further protect East Baton Rouge Parish
residents by including the flood in the definition of record inundation.122
In response to a historic flood, a “community may want to regulate to a
historical flood that was higher than the base flood elevations shown on
the FIRM.”123 The East Baton Rouge Metropolitan Council, however,
amended the building code definitions of “inundation” and “substantial
damage”124 to exclude the August 2016 flood from the definition of
“record inundation” and change the percentage of substantial damage to
50% of market value by a unanimous vote.125 The latter amendment
returns to the minimum NFIP requirement of substantial damage because
FEMA defines “substantial damage” as “damage of any origin sustained
by a structure whereby the cost of restoring the structure to its before
damaged condition would equal or exceed 50% of the market value of the
structure before the damage occurred.”126 The changes permit residents in
high-risk areas to avoid rebuilding at a higher elevation.127 Although the
120. Id.
121. Id.; see also FED. EMERGENCY MGMT. AGENCY, COMMUNITY RATING
SYSTEM 5 (2016), https://www.fema.gov/media-library-data/14762941627264795edc7fe5cde0c997bc4389d1265bd/CRS_List_of_Communites_10_01_2016.
pdf (last visited Feb. 15, 2018) (classifying East Baton Rouge Parish, Louisiana
as Class 7 and receiving a 15% discount for SFHA and a 5% discount for nonSFHA) [https://perma.cc/W2ST-M5LA].
122. “Record inundation” means the highest flood level recorded by the cityparish in an applicable area. LA. E. BATON ROUGE METRO. COUNCIL ORDINANCE
16312 (Sept. 7, 2016) (on file with author).
123. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 9–8.
124. LA. EAST BATON ROUGE METRO. COUNCIL ORDINANCE 16312, supra note
122; see also Steve Hardy, Experts: Officials Not ‘Doing Property Owners Any
Favors’ by Lowering Building Standards After August Flood, ADVOCATE (Oct. 8,
2016), http://www.theadvocate.com/baton_rouge/news/article_5e8e5606-89ae-11
e6-8794-877b340ed04c.html (discussing the aftermath of and expert opinions
regarding the Metropolitan Council’s ordinance) [https://perma.cc/S6H9-27Y9].
125. LA. EAST BATON ROUGE METRO. COUNCIL ORDINANCE 16312, supra
note 122; see also Hardy, supra note 124.
126. FEMA, UNIT 8 SUBSTANTIAL IMPROVEMENT & SUBSTANTIAL DAMAGE
8–22, 8–24 (2010).
127. Metro Council to Consider Ordinance That Would Require Fewer
Homeowners to Elevate Their Properties, GREATER BATON ROUGE BUS. REP.
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cost of elevating can be exorbitant because many property owners have to
tear down their homes and rebuild to elevate, failing to exceed minimum
requirements disserves East Baton Rouge Parish in light of a greater
likelihood of future flooding and higher insurance premium rates.128
Therefore, East Baton Rouge Metropolitan Council, not FEMA, is liable
for exposing its community to future flood risk and the consequences that
follow.
b. Litigation Against the State of Louisiana
The last historic flood in Louisiana occurred in 1983 when more than
5,300 homes and 200 businesses flooded, resulting in about $172 million
worth of damages.129 Affected property owners sued the State of Louisiana
in a class action for flood damages exacerbated by Interstate 12.130 Although
the court awarded damages to property owners, the judgment was never
enforced because plaintiffs sued under the State Tort Claims Act, which
provides that judgments against Louisiana can only be enforced if funds are
appropriated by the Legislature.131 The plaintiffs could not collect against
the state because the Legislature did not appropriate judgments against
Louisiana for flooding.132 This jurisprudence appears to discourage all
potential plaintiffs from suing the state.
Precedent aside, the cities of Walker, Denham Springs, and others
allege that the recent expansion of Interstate 12 worsened flooding by
blocking drainage “by acting as a dam and retaining water instead of

(Sept. 2, 2016), https://www.businessreport.com/business/metro-council-considerordinance-require-fewer-homeowners-elevate-properties-2 (“‘We want to make it
50% so fewer people would have to raise their homes,’ says Metro Councilman Trae
Welch, who is sponsoring the ordinance. ‘This loosens up the ordinance enough so
it has less of an effect over a greater number of people.’”) [https://perma.cc/G655Z4UZ]; see also Hardy, supra note 124.
128. Hardy, supra note 124.
129. COMITE RIVER DIVERSION CANAL PROJECT BROCHURE, AMITE RIVER
BASIN COMM’N (Oct. 13, 2013), http://www.amitebasin.org/brochure.pdf [https:
//perma.cc/4DK8-UPYZ].
130. Boudreaux v. State, 780 So. 2d 1163 (La. Ct. App. 2001).
131. LA. CONST. art. XII, § X (“No judgment against the state, a state agency,
or a political subdivision shall be exigible, payable, or paid except from funds
appropriated therefor by the legislature or by the political subdivision against
which the judgment is rendered.”). Boudreaux, 780 So. 2d at 1168 (applying the
State Tort Claims Act).
132. THE LEGAL EASE, supra note 4.
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allowing [floodwaters] to disseminate naturally.”133 A lawsuit was filed
against the State of Louisiana and the Department of Transportation and
Development on January 5, 2017.134 Assuming the plaintiffs succeed in
litigation, suing the state or its municipalities under the State Tort Claims
Act will not result in monetary relief worth the cost of litigation.135 The
litigation, however, may turn on the “taking” theory according to Arkansas
Game & Fish Commission v. United States, which held that a temporary,
government-induced flooding may constitute a Fifth Amendment
taking.136 If the City Council of Walker succeeds in proving that Louisiana
violated the Fifth Amendment by expanding Interstate 12, an award of due
compensation could be enforced.137 Although Arkansas Game & Fish
seems like a sporadic occasion for the Supreme Court to fortify property
rights, the Court generally attends more “to the needs of the state than to
the claims of private property owners.”138 Even so, the litigation indicates
that state and local governments need to reconsider and enforce stringent
zoning laws to avoid worsening problems.
FEMA’s overt role in mapping, insurance, and regulating construction
in flood zones sets the minimum standard.139 Although FEMA encourages
community participation in the NFIP and stricter regulations, only local
governments can powerfully instill community resilience to flooding.140
East Baton Rouge Parish’s amended building code and the litigation
against the State of Louisiana illustrate a lack of community resiliency,
which is necessary to protect Louisiana residents from a repeat of the
widespread losses in August 2016.

133. Evans, supra note 5. Other plaintiffs include the Williamson Eye Center,
Timothy John Kinchen, and Shannon Farris Kinchen. Id.; see also Jones, supra note 5.
134. Evans, supra note 5.
135. Boudreaux, 780 So. 2d at 1163.
136. Ark. Game & Fish Comm. v. United States, 568 U.S. 23, 38–39 (2012).
137. James E. Krier & Stewart E. Sterk, An Empirical Study of Implicit
Takings, 58 WM. & MARY L. REV. 35, 93 (2016) (noting that a broadened right of
compensation, “while generating very few actual awards of compensation, has
undoubtedly instilled fear in many would-be regulators.”).
138. Id.
139. Houck, supra note 27, at 61, 73.
140. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 4–3
(“[R]egulations must include effective enforcement provisions.”). See 42 U.S.C.
§ 4102(c) (2018) (detailing how community regulations can protect homeowners
from flood risk in myriad ways); see also 42 U.S.C. § 4106(a) (limiting nonparticipating communities from receiving flood insurance).
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II. THE CONSEQUENCES OF COMPLACENCY WITH INACTION
Three diverse aspects of the August 2016 flood prevent community
resilience to flooding. Firstly, East Baton Rouge Parish’s mere compliance
with NFIP and failure to exceed the minimum standards exposes properties
to greater flood risk than if the Parish exceeded NFIP standards.141
Roseville, California, and Mecklenburg County, North Carolina, greatly
exceed NFIP requirements and serve as examples in community resilience
to flooding.142 Secondly, a currently underway, but incomplete, flood
mitigation project would significantly mitigate flooding in the future.143
Lastly, public misconceptions about flood risk endanger residents in flood
zones because chances of flood risk are much greater than other daily
risks.144
A. Reasons to Exceed NFIP Requirements
Communities should exceed minimum NFIP requirements to decrease
their vulnerability to floods.145 Meeting the minimum NFIP requirements
may result in under-prediction of flood levels.146 For example, the NFIP

141. STATE OF NORTH CAROLINA, SAFER DEVELOPMENT IN FLOODPRONE
AREAS 15 (2d ed. 2011), http://www.ncfloodmaps.com/pubdocs/sdg/higher_stand
ards_document.pdf [https://perma.cc/5FB9-G3VB]; see also LA. FLOODPLAIN
MGMT. DESK REFERENCE, supra note 9, at 3–8 (discussing how the NFIP encourages
communities to adopt and enforce additional or more restrictive rules to better protect
properties from local flooding conditions). See 44 C.F.R. § 59.2(b) (2018).
142. Telephone Interview with Carl Walker, Senior Civil Engineer-Floodplain
Manager, Roseville, California Floodplain Mgmt. (Jan. 18, 2017) (discussing
Roseville, California); Telephone Interview with W. Dave Canaan, Director,
Mecklenburg County Storm Water Services (Jan. 19, 2017) (discussing
Mecklenburg County).
143. Interview with Bobby Duplantier, Senior Project Manager, United States
Army Corps of Engineers (Nov. 2, 2016).
144. U.S. Army Corps of Engineers, Floods and Your Family Brochure:
Assessing Your Flood Risk, FLOOD SAFETY, http://floodsafety.com/national
/property/risk/index.htm (last visited Feb. 15, 2018) (displaying information from
the United States Army Corps of Engineers, Floods and Your Family brochure)
[https://perma.cc/6KM9-GZYS].
145. SAFER DEVELOPMENT IN FLOODPRONE AREAS, supra note 141, at 14.
146. Id. at 15.
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allows a community to place fill147 material within the floodplain.148 Since
the NFIP allows new construction to have the lowest floor elevations equal
to the BFE, permitted fill in the floodplain could cause structures built to
the minimum standards to flood during a 100-year flood.149 New
construction is another example.150 FIRMs account only for existing
development conditions at the time of mapping; over time, post-FIRM
development and fill within floodplains may increase flood levels.151
Because NFIP regulations do not address these factors, new construction
that meets NFIP requirements still may be at high risk during a 100-year
flood.152
For purposes of this Comment, failing to exceed NFIP requirements
includes inappropriately relying on outdated FIRMs. The East Baton Rouge
Parish FIRM is based on data from the Amite and Comite Rivers that has
not been updated in decades.153 Even if the East Baton Rouge Parish FIRM
were updated frequently, the FIRM would become outdated quickly because
the Amite River Basins change, and constant development near the Amite
River alters how water drains.154 Even updated FIRMs fail to show every
reported or existing flood problem because of a limited mapping budget.155
Although the August 2016 flood was so extreme that perhaps no map could
have depicted accurately the risks each zone posed, the recent flood shows
that Louisiana communities inaccurately rely on FIRMs alone to depict

147. Fill, FEMA, https://www.fema.gov/fill (last updated Mar. 27, 2018)
[https://perma.cc/RLD2-BJK3].
Earthen fill is sometimes placed in a Special Flood Hazard Area (SFHA)
to reduce flood risk to the filled area. The placement of fill is considered
development and will require a permit under applicable Federal, state
and local laws, ordinances, and regulations. Fill is prohibited within the
floodway unless it has been demonstrated that it will not result in any
increase in flood levels.
Id.
148. Regulatory floodways are mapped based on the assumption that permitted
fills within the floodplain are allowed to increase the 100-year water surface
elevation by no more than one foot. SAFER DEVELOPMENT IN FLOODPRONE
AREAS, supra note 141, at 15.
149. Id.
150. Id.
151. Id.
152. Id.
153. Specifically, data on the Amite River has not been updated since 1989.
Hardy, supra note 124.
154. Id. (quoting FEMA risk analysis engineer Shona Gibson).
155. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 5–3.
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flood risks. FIRMs are intended simply to support actuarial rates,156 or
rates based on the true risk to which the building is exposed, of flood
insurance.157 Therefore, the “maps only need general regional level
accuracy, not rigorous accuracy at every point on the map. Even brand
new FIRMs have limitations in local accuracy given the NFIP’s goals.”158
In addition to local governments not assessing flood risk independently of
FIRMs, the public mistreats FIRMs as Flood Insurance Risk Maps, rather
than Flood Insurance Rate Maps, confusing low risk with no risk when
mortgages may not require flood insurance or homes within a zone at a
lower risk of flooding.159 Using FIRMs alone to interpret the flood risks
each zone poses suggests that local governments either misunderstand the
purpose of FIRMs or accept inaccurate risk assessments. For these
reasons, local governments should evaluate flood risk independently of
FIRMs.160
Communities that exceed minimum NFIP requirements via public
information, mapping, regulations, flood damage reduction, and flood
preparedness experience discounted rates of flood insurance premiums in
increments of 5% up to 45%.161 As of May 2016, Roseville, California
achieves the highest level of the CRS, receiving an average premium
discount for policies in the Special Flood Hazard Area (“SFHA”) of $850.162
Roseville requires that new construction be elevated two feet above the
BFE, which FIRMs produce with current hydrologic conditions.163
Roseville also requires new construction to account for the design flood
elevation, which models storm runoff from future land use of Roseville and
other adjacent areas within the watershed.164 In fairness, comparing how
drastically Roseville exceeds NFIP requirements to East Baton Rouge
156. Id. at 3–7.
157. Telephone Interview with Bob Jacobsen, PE, Consulting Hydrologist
(Oct. 11, 2016).
158. Id.
159. Klier, supra note 10.
160. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 3–8.
161. National Flood Insurance Program Community Rating System, FEMA,
https://www.fema.gov/national-flood-insurance-program-community-rating-system
(last visited Feb. 15, 2018) [https://perma.cc/T84H-4RNX].
162. Community Rating System Fact Sheet, FEMA, https://www.fema.gov
/media-library-data/1469718823202-3519e082e89a8c780670bb03f167bbae/NFIP
_CRS_Fact_Sheet_May_03_2016.pdf (last visited Feb. 15, 2018) [https://perma.cc
/R2SS-PLVE]; see also COMMUNITY RATING SYSTEM, supra note 121, at 5
(classifying Roseville, California as Class 1 and receiving a 45% discount for SFHA
and a 10% discount for non-SFHA).
163. Walker, supra note 142.
164. Id.
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Parish standards requires a depiction of the flood issues experienced.165
The nature of Roseville’s flood issues, which is a factor in the ability to
greatly exceeding NFIP requirements, is simple compared to coastal issues
or deep riverine flooding.166
Mecklenburg County, North Carolina, is similar to East Baton Rouge
Parish because the nature of its flood issues is deep riverine.167 Mecklenburg
County experienced extreme flooding in 1995 and 1997.168 The 1995 flood
resulted in $4 million in flood insurance claims and the 1997 flood caused $60
million in property damage.169 In response to the floods, CharlotteMecklenburg Storm Water Services staff led a visionary transformation in
Mecklenburg County flood management to completion in 2004.170 The
floodplain program transformation involved a multi-faceted strategy
approach, which included researching flood warning, acquiring properties in
the floodplain, independently reviewing and collecting data on floodplain
maps, and reevaluating land use planning.171 The county’s floodplain
management evolved through a three-step process: (1) engineers used
independent data and future land use development plans to create flood
models172 that indicated properties needed to be elevated four feet to avoid
flooding; (2) Charlotte-Mecklenburg Storm Water Services staff convinced
widespread stakeholders173 of the importance and need for four-feet elevation
of properties in the floodplains; and (3) the Charlotte-Mecklenburg Planning
165. Id.
166. Id.
167. Canaan, supra note 142. See Backwater Flooding in Baton Rouge, USGS
(Aug. 19, 2016), https://www.usgs.gov/news/backwater-flooding-baton-rouge
(explaining that the nature of the flood issues in East Baton Rouge Parish was
deep river) [https://perma.cc/7ZRA-T2TX].
168. Jerald B. Robinson et. al., Effect of August 1995 and July 1997 Storms in
the City of Charlotte and Mecklenburg County, North Carolina, USGS,
https://pubs.usgs.gov/fs/FS-036-98/ (last visited Feb. 15, 2018) (describing that the
floods were the result of excessive rainfall amounts from the remnants of Tropical
Storm Jerry and Hurricane Danny, respectively) [https://perma.cc/4R5K-EHPR].
169. Id.
170. Canaan, supra note 142; see also COMMUNITY RATING SYSTEM, supra
note 121, at 5 (classifying Charlotte, North Carolina, as Class 5 and receiving a
25% discount for SFHA and a 10% discount for non-SFHA; classifying
Mecklenburg County, North Carolina as Class 6 and receiving a 20% discount for
SFHA and 10% discount for non-SFHA).
171. Canaan, supra note 142.
172. These flood models also indicated that the floodplains depicted in FIRMs
expanded by 50%. Id.
173. “Stakeholders” refers to all professions with an interest in Charlotte and
Mecklenburg County floodplains. Id.
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Department accounted for developers’ cooperation by allowing denser
development outside the floodplains if developers complied with the new
floodplain management program.174
Post-implementation of the higher standard of floodplain management,
the Storm Water Services staff calculated the effect of higher standard
policies, which validated what the staff believed would occur.175 The charts
below depict how higher-standard policies prevented $168 million in losses
as a result of a flood event.176 The first chart features three bars representing
how many structures would flood if higher standard policies were not
implemented in a single event according to different flood maps.177 The three
flood maps are the 1975 FIRM,178 a flood map based on current land use, and
a flood map based on future land use calculated by a GIS model179 and
simulated future conditions.180

181

174. Id.
175. Id.
176. Id.
177. Id.
178. The 1975 FIRM was still in effect when the floods of 1995 and 1997
occurred. Id.
179. “A geographic information system (GIS) is a computer for capturing, storing,
checking, and displaying data related to positions on Earth’s surface. By relating
seemingly unrelated data, GIS can help individuals and organizations better understand
spatial patterns and relationships.” GIS (geographic information system), NAT’L
GEOGRAPHIC SOC’Y, https://www.nationalgeographic.org/encyclopedia/geographicinformation-system-gis/ (last visited Apr. 17, 2018) [https://perma.cc/47VT-FJFK].
180. Canaan, supra note 142.
181. E-mail from W. Dave Canaan, Director, Mecklenburg County Storm
Water Services, to author (Jan. 19, 2017, 12:41 CST) (on file with author).
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The second chart—depicted below—focuses on the 1,300-building
difference between using current and future land use.182 By enacting
floodplain management standards according to a FIRM based on future
land use, Storm Water Services prevented the construction of 1,300
buildings in Mecklenburg County floodplains.183 This chart illustrates how
incorporating future land use data into a FIRM radically changes the
dynamic of the floodplain.184

185

The last chart shows the amount of flood damages avoided by higherstandard policies that prevented 1,800 buildings from being constructed.186
Notwithstanding the contents of the building, one flood event equates to $168
million according to a predicted flood risk and value of the buildings.187
Contents included, higher-standard policies in floodplain management
avoided a $218 million loss of structures, which more than justifies the $2
million spent in flood mapping according to future land use.188

182.
183.
184.
185.
186.
187.
188.

Id.
Id.
Id.
Id.
Canaan, supra note 142.
Id.
Id.
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189

Therefore, Mecklenburg County serves as an excellent example of the
type of community resiliency to flooding that East Baton Rouge Parish
and other Louisiana communities could achieve by exceeding NFIP
requirements in flood mapping and floodplain management. It is worth
noting, however, that projects like the Charlotte-Mecklenburg project
drain only their immediate areas because expanding drainage to canals
requires tearing up and rebuilding neighborhoods and other developments.
These easements are expensive and require extensive use or condemnation
of land, which states prefer to avoid.
B. A Completed Flood Mitigation Project Could Have Prevented August
2016 Flood Damage
Although a complete transformation of East Baton Rouge Parish
floodplain management is viable, a major floodplain mitigation project
already is underway.190 In response to the Louisiana 1983 flood, the
USACE,191 under the congressionally approved Amite River & Tributaries
Study Authority, brainstormed a basin-wide solution to flooding in a series of
189. Id.
190. See AMITE RIVER BASIN COMM’N, supra note 129.
191. “The Corps of Engineers constructs projects for the purposes of navigation,
flood control, beach erosion control and shoreline protection, hydroelectric power,
recreation, water supply, environmental protection, restoration, and enhancement,
and fish and wildlife mitigation.” H.R. 5303, § 101, 114th Cong. (2016).
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studies.192 Three major proposed projects in the Amite River Basin are the
Comite River Diversion Canal (“CRDC”)193 Project, the Darlington
Reservoir, and the Amite River dredging.194 Since 2001, the CRDC has
been authorized and still is under construction.195 The 12-mile long canal
was designed to divert approximately 50% of upper Comite River flood
waters from the Amite River and redirect those waters into the Mississippi
River.196 Many engineers and members of the public believe the CRDC
could have significantly reduced flooding in East Baton Rouge Parish
during the August 2016 event.197
In 2000, a 10-year, $3 million property tax approved the CDRC.198
Residents in Livingston, East Baton Rouge, and Ascension Parishes have
since paid a $2.65 million property tax on the canal199 and, in 2010, those
parishes approved the tax renewal for another decade.200 Although
politicians and CRDC supporters hope for completion, inaction of the
project poses the danger of deauthorization by Congress.201 In a letter dated
192. AMITE RIVER BASIN COMM’N, supra note 129.
193. See infra Appendix B for a map of the project.
194. The project would dam the Darlington Reservoir as a whole or dam a
combination of smaller reservoirs contained in retention. Although the Darlington
Reservoir may mitigate much flooding directly below the head of the Amite, about 30
inches of rain fell on the Amite watershed south of the Darlington Reservoir that
damming the reservoir would not have prevented. Klier, supra note 10. This project
likely would have the least impact on residents in East Baton Rouge Parish because
flooding already would have occurred in the northern parts of the Amite and Comite
before the floodwaters ever reached the stretch of the Amite that drains into Lake
Maurepas. Because Lake Maurepas is at sea level, dredging the Amite river bottom
too much could result in backflow from Lake Maurepas. Interview with Thomas
Willis, PE, Civil and Environmental Engineer (Nov. 1, 2016). To dredge is to deepen
the river bottom so the waters flow more smoothly. Id.
195. AMITE RIVER BASIN COMM’N, supra note 129.
196. Id.
197. Steve Hardy & David J. Mitchell, Planned, Forgotten: Unfinished
Projects Could’ve Spared Thousands From Louisiana Flood, ADVOCATE (Aug.
20, 2016), http://www.theadvocate.com/baton_rouge/news/article_fc9f928c-659
2-11e6-bad5-d3944fe82f0e.html [https://perma.cc/ZXN7-FD6Q].
198. AMITE RIVER BASIN COMM’N, supra note 129.
199. John Dupont, Comite Diversion Canal Could Have Saved Billions in Flood
Damages, LIVINGSTON PARISH NEWS (Aug. 28, 2016), http://www.livingstonparish
news.com/news/comite-diversion-canal-could-have-saved-billions-in-flood-damages
/article_74561262-6c9e-11e6-8572-4bbc3ed00797.html [https://perma.cc/8XVF-FQ
YM].
200. AMITE RIVER BASIN COMM’N, supra note 129.
201. Congress identifies $10 billion in water resource development projects
authorized by Congress that are no longer viable for construction, deauthorizes

1368

LOUISIANA LAW REVIEW

[Vol. 78

August 23, 2016, Governor Edwards requested that President Obama
expedite and allocate $125 million to the USACE to complete the CRDC.202
On behalf of President Obama, FEMA Administrator William Craig Fugate
responded that although the project was not recommended for funding in the
2017 fiscal year, the project is eligible for funding consideration in the
future.203
The CRDC competes for funds through a traditional civil work
budgeting process, which provides sporadic funding because the process
relies on congressional funding and USACE work plan funds.204 The 2013
estimated cost of the project is $195 million, of which a minimum of $140
million is federal and a minimum of $55 million is non-federal.205 Pending
receipt of funding, the USACE has partnered with the State of Louisiana to
advance construction of the CRDC.206 Louisiana must provide the project’s
significant lands, easements, rights-of-way, relocations, and dredge material
placement areas (“LERRDs”) requirements.207 The Amite River Basin
Commission has collected a tax for the CRDC and $10 million available for
non-federal funds.208 If the project is fully funded and Louisiana provides
the required LERRDs in a timely manner, a substantial portion of the work
could be underway or completed in two years.209
Although the Amite River and locations surrounding the canal area
flooded in August 2016, the CRDC project would have a significant
impact on reducing flood damage to the Comite River area.210 Based on
the 1991 Comite Project Feasibility Study, the USACE believes that had
the Comite Project been completed prior to the August 2016 flood, a
portion of the multi-parish flood impact area could have realized some
level of risk reduction from the project.211 The USACE presumes that if
the project had been completed, reduction in river stages immediately
downstream of the project could have been approximately one foot to one

those projects, and allows continued authorization of water resources development
projects that are viable for construction. H.R. 5303, § 301, 114th Cong. (2016).
202. Letter from Governor John Bel Edwards to President Barack Obama, supra
note 65 (containing Louisiana Major Disaster request).
203. Duplantier, supra note 143.
204. Id.
205. AMITE RIVER BASIN COMM’N, supra note 129.
206. Duplantier, supra note 143.
207. Id.
208. Dupont, supra note 199.
209. Duplantier, supra note 143.
210. See infra Appendix C for a map of estimated stage lowerings as a result
of the Comite River Diversion Canal.
211. Duplantier, supra note 143.
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and one-half feet and that these benefits would be reduced at locations
further away from the project.212 For example, there could have been
minimal stage reduction on the lower Amite River with river stage reduction
of up to one-half of a foot.213 Due to the magnitude of the August 2016 event,
however, the CRDC would not have completely prevented damages, and the
extent of damages that could have been reduced is uncertain.214 Therefore,
a system-wide approach, including a comprehensive study, is needed to
mitigate future flood events.215
C. Public Misconceptions of Flood Risk
Misnomers and other terminology perpetuate public misconceptions
of flood risk.216 For example, the binary 100-year flood zone and 500-year
flood zone distinction based on outdated FIRMs may be meaningless.217
This distinction, which is a factor in determining whether mortgages
require flood insurance, misleads the public into believing that their
property is safe from flooding.218 Homeowners interpret low risk of
flooding as no risk, but a change in terminology depicting how flood risks
are communicated could significantly impact homeowners who would
then understand and appreciate the actual flood risks that the elevation of
their homes presents.219
212. Id.
213. Id.
214. Id.
215. Id.
216. See, e.g., Julie Dermansky, Wading Through the Aftermath of Louisiana’s
1,000-Year Flood, REVEAL (Sept. 26, 2016), https://www.revealnews.org/article
/wading-through-the-aftermath-of-louisianas-1000-year-flood/ (characterizing the
August 2016 flood as a “1,000-year flood”) [https://perma.cc/V4Q6-2US4].
Ultimately, homeowners are responsible for their own properties, but some
homeowners may remain indifferent to a change in terminology to properly convey
flood risks. Those homeowners may not respond to any alert of flood risk. This
Comment, however, focuses on the majority of homeowners who want to protect
their homes and finances but lack the information necessary to understand the real
flood risks their properties face.
217. Data on the Amite River has not been updated since 1989. Hardy, supra note 11.
218. Id. (quoting FEMA spokesperson Kurt Pickering, “‘If you don’t live in
the (special flood hazard zone) you don’t need flood insurance.’ . . . If I’ve heard
that once I’ve heard it a hundred times. And it can flood anywhere. I wish we
could educate people to not think that way.”).
219. Id. (incorrectly stating that “[h]igh-risk areas, also known as ‘special
flood hazard zones,’ are ones that meteorologists predict have a one percent
chance of flooding every year. Put another way, forecasters would expect those
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The media’s depiction of the August 2016 flood as a 100-year event
grossly exaggerates the flood event and misleads homeowners into
believing extreme flooding will not reoccur for 100 years.220 The truth is
that the 100-year floodplains are limited to the “best information at the
time,” are “not a determination of where and how frequently actual flood
damage will occur,” and are “subject to change.”221 The real genesis and
use of the term “100-year flood” is in actuarial calculations.222 In terms of
rainfall, a 100-year rainstorm means over 12 inches of rainfall within a 24hour period in South Louisiana.223 East Baton Rouge Parish experienced
almost double this amount in a 48-hour period.224 “One hundred year
flood” sounds like a definite number, but the phrase represents a range
with local uncertainty, plus or minus 50%.225 In reality, any given “100year flood” could be a 50-year or 150-year flood.226
The public misinterprets the 100-year flood as a flood that only
happens approximately every 100 years and will not reoccur in this
places to flood on average once every hundred years.”); see also Craig Colten,
Suburban Sprawl and Poor Preparation Worsened Flood Damage in Louisiana,
CONVERSATION (Aug. 2016), http://theconversation.com/suburban-sprawl-andpoor-preparation-worsened-flood-damage-in-louisiana-64087 [https://perma.cc/5
LDU-WW3T].
220. Hardy, supra note 11. For this reason, the National Weather Service “does
not refer to rainfall totals as 1,000-year or 500-year or 100-year events, in part
because of the difficulty of communicating the risk of such events to the public.”
Mark Schleifstein, Louisiana Flood of 2016 Resulted from ‘1,000-year’ Rain in 2
Days, TIMES-PICAYUNE (Aug. 17, 2017), http://www.nola.com/weather/index.ssf
/2016/08/louisiana_flood_of_2016_result.html (quoting National Weather Service,
Lower Mississippi River Forecast Center senior hydrologist Scott Lincoln)
[https://perma.cc/8SKH-955V].
221. U.S. Army Corps of Engineers, Floods and Your Family Brochure:
Assessing Your Flood Risk, FLOOD SAFETY, http://floodsafety.com/national
/property/risk/index.htm (last visited Apr. 2, 2018) (displaying information from
the United States Army Corps of Engineers, Floods and Your Family brochure)
[https://perma.cc/ABP6-D55Q].
222. Jacobsen, supra note 157; see also U.S. Army Corps of Engineers, supra
note 221 (“The first thing you need to know about the concept of a 100-year
floodplain is that it is based on a statistical probability needed by the insurance
industry as a standard upon which to base policies.”).
223. Willis, supra note 194.
224. The NOAA reported 19.14 inches of rainfall in Baton Rouge, Louisiana.
WEATHER CHANNEL, supra note 12. For the Storm Summary Message reported
by the NOAA, see WEATHER PREDICTION CTR., supra note 13.
225. U.S. Army Corps of Engineers, supra note 221 (displaying information from
the United States Army Corps of Engineers, Floods and Your Family brochure).
226. Willis, supra note 194.
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lifetime.227 Two homeowners of a flooded home, recently acquired for
$185,000 in Baton Rouge, are “not concerned about the chance of that
happening again, even though the house is in a flood zone. ‘It was such a
rare flood[.]’”228 The proper understanding is that there is a 1-in-100
chance—a one-percent chance—of flooding in any given year.229 Over the
span of a 30-year mortgage, a 26% chance of flooding exists for properties
within a 100-year flood plain.230 The following table illustrates the chance
of flooding over a period of time:231

Flood size
10-year

25-year

50-year

100-year

1 year

10%

4%

2%

1%

10 years

65%

34%

18%

10%

20 years

88%

56%

33%

18%

30 years

96%

71%

45%

26%

50 years

99%

87%

64%

39%

Time
period

These statistics show that although properties may have a 26% chance
of experiencing a 100-year flood over the course of a 30-year mortgage, a
10-year flood is nearly guaranteed.232 Reviewing these statistics may
shock the average Louisiana resident clinging to the futile belief that the
227. Hardy, supra note 11.
228. Timothy Boone, Baton Rouge Home Sales Skyrocket as Investors, Bargain
Hunters Buy Flooded, Gutted Homes, ADVOCATE (Jan. 7, 2017), http://www.the
advocate.com/baton_rouge/news/business/article_d1c3eaba-d435-11e6-828e-03a2
656f5e68.html [https://perma.cc/335G-83YS].
229. See supra note 219.
230. See supra note 219.
231. LA. FLOODPLAIN MGMT. DESK REFERENCE, supra note 9, at 5–9.
232. Id.
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August 2016 flood is unlikely to reoccur before 100 years expire. Even
these numbers fail to represent the true flood risk because of the focus on
larger, less frequent floods.233 Properly understanding these statistics and
the engineering jargon conjured to determine insurance premium rates
should instill the reality of flood risk in homeowners.
Perhaps as a result of the common misconceptions about flood risk,
homeowners who are overconfident in their abilities to evaluate flood risk
largely ignore minimal flood risk.234 Public indifference to flood risk
endangers residents in flood zones because chances of flood risk are much
greater than other daily risks.235 The public arguably is desensitized to car
accidents because of the frequency with which car accidents occur, but
individuals face a three-percent annual chance that they will be involved
in a car accident.236 Individuals face the same likelihood of being injured
in a car accident in a given year as experiencing a one-percent annual
chance of flooding.237 The public treats a one-percent annual chance of
flooding, however, like a rare, surprising event.238 If flood risk is not
physically and historically obvious, many homeowners conclude that
water could not rise to levels higher than levels reached over the last 20
years or so.239 Even if a reliance on recent history were accurate, new
construction of subdivisions and commercial areas accelerates runoff of
rainfall and makes flood risk greater.240
III. SPECTRUM OF SOLUTIONS
The practical solution to prevent a repeated endemic of uninsured
flood victims is that Louisiana homeowners buy flood insurance. Because
Louisiana homeowners are unlikely to invest their incomes in flood
insurance when the decision is discretionary,241 the decision should be
mandatory. In addition, this Comment proposes several solutions that are

233. Id.
234. Abbott, supra note 28, at 129, 132.
235. U.S. Army Corps of Engineers, supra note 221 (displaying information from
the United States Army Corps of Engineers, Floods and Your Family brochure).
236. Id.
237. Id.
238. Hardy, supra note 11.
239. Abbott, supra note 28, at 129, 132.
240. Id.
241. Hardy, supra note 11 (quoting Louisiana Bankers Association Chief
Executive Officer Robert Taylor, “If the property is not in the flood hazard area then
usually the borrower does not purchase flood insurance as it is not required.”).
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under the control of diverse units of government.242 Although the burden lies
on FEMA to update flawed flood maps as new information becomes available
and development increases, Louisiana should take action independently
through its local governments and legislature. Myriad solutions could serve to
protect homeowners from flood risk, but this Comment limits itself to three
proposals requiring local, state, and congressional action.
A. Local Independent Duty to Exceed NFIP Minimum Requirements
Because reliance on erroneous FIRMs alone insufficiently safeguards
homeowners,243 local governments should independently determine actual
flood risk for new development and exceed minimum NFIP requirements.
More stringent restrictions and regulations include high elevation
standards or water-absorbing construction.244 Mecklenburg County, North
Carolina proves that completely transforming a floodplain management
program is possible with the right technology and a unified community. 245
Although that possibility may be unrealistic for East Baton Rouge Parish
in the near future, the East Baton Rouge Metropolitan Council could, at
the very least, revise its building code to exceed NFIP requirements for
new construction.
Removing the August 2016 flood from the definitions of “inundation”
and “substantial damage” disserves East Baton Rouge Parish long-term,246
but the Metropolitan Council’s response reflected in the building code is
calculated. The cost of rebuilding at a higher elevation can burden
homeowners considerably.247 The Metropolitan Council may feel a
responsibility to ease the burdens of current homeowners whose houses
were not originally built at a higher elevation.248 The Metropolitan Council
could allow existing homeowners to rebuild affordably and protect future
homeowners from flood risk by allowing the recent flood to define
“inundation” and “substantial damage” for new construction. Therefore,
at least new construction is protected greater than existing structures.
242. The solutions this Comment proposes concerning state liability do not
include a discussion of holding the state financially liable for the August 2016
flood damage. That discussion would not be pragmatic in light of the 1983
jurisprudence and how collections against the state work under the State Torts
Claims Act or the recent “takings” theory because its success is uncertain.
243. See SAFER DEVELOPMENT IN FLOODPRONE AREAS, supra note 141, at 15.
244. THE LEGAL EASE, supra note 4, at 40:45.
245. Canaan, supra note 142.
246. See Hardy, supra note 124.
247. Id.
248. GREATER BATON ROUGE BUS. REP., supra note 127.
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Local government action produces community resiliency to flood and
physically protect properties from flood risk more than the following
solutions.249
B. Proposed Legislation
Homeowners should buy flood insurance if they live in Louisiana.
Homeowners, however, are reluctant to expend funds on non-obligatory
flood insurance.250 Therefore, Louisiana should necessitate that mortgages
require flood insurance for property in any flood zone, irrespective of
flood zone categorizations.251 Although extending mandatory flood
insurance to the 500-year flood zone is politically unpopular, the extension
would financially protect homeowners outside the 100-year floodplain.252
Spreading the requirement of flood insurance would reduce the cost and
make Louisiana more resilient to financial loss after a flood event.253
Although the proposed legislation excludes property owners who lack
mortgages, the legislation would include many more property owners who
need protection but will not invest in non-compulsory flood insurance.
Another way to incentivize property owners to purchase flood insurance
is to deduct the premium property owners’ pay from their state income
taxes.254 The justification is that, when a property floods, a property owner
can reduce her income taxes based on the loss. Incentivizing property
owners to purchase flood insurance saves the federal government,
communities, and property owners from large economic losses.

249. SAFER DEVELOPMENT IN FLOODPRONE AREAS, supra note 141, at 14.
250. Hardy, supra note 11 (quoting Metro Councilwoman Erika Green, “People
who weren’t required to buy flood insurance simply aren’t ready for the financial
fallout[.]”).
251. Id. (quoting Insurance Commissioner Jim Donelon, “Mandatory coverage
would cause rates to fall, but it’s impossible to estimate by how much.”).
252. Id. (“The Federal Emergency Management Agency recommends that every
homeowner buy flood insurance, but in practice most people decide based on whether
or not they live in a high-risk flood zone, as determined by FEMA. . . . Senator Bill
Cassidy said people who live 10, even 20 feet above sea level may need to look at
acquiring flood insurance, but it’s not for the government to make that decision.”).
253. Id. (quoting Insurance Commissioner Jim Donelon, “Mandatory coverage
would cause rates to fall, but it’s impossible to estimate by how much.”).
254. Klier, supra note 10.
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C. Federal Funding to Complete Flood Mitigation Projects
Federal funding needs to bring mitigating processes already in place
to fruition.255 Congressman Garret Graves and Senator Bill Cassidy
advocate for the completion of the CRDC.256 The federal government
could minimize costs of lending grants to Louisiana flood victims in the
future by funding processes already in progress, like the Comite River
Diversion Canal. Communities would benefit from the completed project
because fewer property owners would experience total loss that federal
grants fail to make whole. Property owners likely would prefer not to flood
than to flood and be partially compensated for rebuilding costs. Although
the CRDC would not have completely prevented damages in the August
2016 flood, the CRDC could have a significant impact on reducing flood
damage to the Comite River area.257 Therefore, Congress should approve
federal funding to complete the CRDC.
Each of these solutions would protect Louisiana properties from flood
risk and homeowners from financial loss. The more local governments
engage in exceeding NFIP requirements, the more resilient a community
becomes to flooding.258 Therefore, communities first should independently
determine actual flood risk for new development and exceed minimum NFIP
requirements—via a visionary transformation of floodplain management or
merely enacting stricter regulations for new construction. Next, Louisiana
legislation should necessitate that mortgages require flood insurance for
property in any flood zone, irrespective of flood zone categorizations, because
homeowners are reluctant to invest in non-obligatory flood insurance.259

255. Congress already enacted legislation expediting the completion of a
feasibility study for multiple projects, including a project for navigation,
Mississippi River Ship Channel, Louisiana. H.R. 5303, § 202, 114th Cong.
(2016). Congress also enacted legislation that expedited completion of an
authorized project for flood risk management, Cedar River, Cedar Rapids, Iowa.
H.R. 5303, § 160, 114th Cong. (2016). The CRDC should be among these lists of
enacting legislation expediting completion.
256. Hardy, supra note 11.
257. Duplantier, supra note 143. See infra Appendix C for a map of estimated
stage lowerings as a result of the Comite River Diversion Canal.
258. LA. FLOODPLAIN MGMT. DESK REFERENCE supra note 9, at 3–8. See 44 C.F.R.
§ 59.2(b) (2018) (“[R]egulations must include effective enforcement provisions.”).
259. Hardy, supra note 11 (quoting Insurance Commissioner Jim Donelon,
“Mandatory coverage would cause rates to fall, but it’s impossible to estimate by
how much,” and quoting Metro Councilwoman Erika Green, “People who weren’t
required to buy flood insurance simply aren’t ready for the financial fallout”).
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Finally, Congress should approve federal funding to complete the CRDC
to mitigate Comite River flooding.260
CONCLUSION
The August 2016 flood highlights issues of long-term development in
Louisiana flood zones. Homeowners need protection from flood damage
through proper notice of flood risk. Louisiana local governments’ failure
to provide that protection—because of insufficiently performed local and
federal duties—resulted in preventable flood damage. Inadequate notice
varies from mortgages not requiring flood insurance for homes outside
special hazard flood zones to reliance on flawed FIRMs alone and local
government compliance with only the minimum requirements to qualify for
NFIP. Solutions to improve notice involve local, state, and congressional
action, ultimately advocating that Louisiana residents purchase flood
insurance. The time is always ripe for Louisiana to legally emulate, through
zoning regulations and other means, the resilient, self-sufficient attitude of
the neighborly Cajun Navy.

Derbigny Willis*

260. See Dupont, supra note 199.

 J.D./D.C.L., 2018. Paul M. Hebert Law Center, Louisiana State University.
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experts, and community leaders throughout the writing process. The author is
especially grateful to the following people: her advisor, Professor Edward P.
Richards, for his dedication and instrumental guidance; her family for a lifetime
of love and support; and Kyle Daroca for serving as a constant sounding board,
idea generator, and cheerleader. Thank you, all.
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